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Fhe-deeisiongrantsOn Jul 04, 2017, Federal patent court (FPC) of Switzerland granted interim
injunctive relief in summary proceedings based on an SPC.

This suit is related to the Infringement of the Swiss SPC C00716606/01 concerning sevelamer; the

basic patent is EP 0 716 606 B1 of Genzyme Corporation. Sevelamer is legally marketed in

Switzerland under the trade names Renagel® (sevelamer hydrochloride) and Renvela® (sevelamer

carbonate). The market authorisations for the active ingredient sevelamer are listed in Compendium
and the ‘Spezialitatenliste’; this reveals the parties involved: Genzyme Corporation (SPC holder) and

Sanofi-Aventis (Suisse) SA (exclusive licensee and market authorisation holder) as the plaintiffs. The

defendant apparently is Salmon Pharma GmbH since it is the only other holder of a market

authorisation for a product containing sevelamer, ie the product Sevelamercarbonate Salmon
Pharma.

Notably, the defendant neither disputed validity of the basic patent, nor that the subject-matter of
the SPC is covered by the basic patent or that the attacked embodiment is covered by the SPC.
Rather, the defendant (only) alleged that the SPC is invalid because the office wrongfully granted re-
establishment of rights (Art. 47 PatA) with respect to the time limit for filing the SPC application
under Art. 140f PatA.

The FPC notes that the defendant could have appealed the decision of reinstatement (Art. 48 ff APA
in the version of 09 December 2003), together with the decision of grant of the SPC — but failed to do
so. The decision is thus formally final, and the defendant has to live with it. The FPC further holds
that the list of grounds for nullity of an SPC as set forth in Art. 140k PatA is exhaustive. The alleged
wrongful reinstatement is thus no valid ground of nullity.



https://www.patentlitigation.ch/wrongful-reinstatement-no-ground-nullity-spc/
http://pharmaipcircle.blogspot.ch/2017/07/sevelamer-switzerland.html

It was undisputed that the defendant had advertised the attacked embodiment at a congress in
December 2016, and had actually sold products already in September 2016. However, the defendant
argued that there was no threat of any further infringing acts: The defaendant would stick to his
affirmation to give notice to the patentee a month before commercialiszing the product again (the
patentee demanded for an advance notice of at least 6 months). The FPC held that an advance notice
of 1 month clearly is insufficient: One cannot expect injunctive relief to be granted within a month;
the advance notice (at least this short one) does not preclude the threat of a further infringement.
The FPC also confirmed the threat of an irreparable harm, with a straight-forward reasoning. Interim
injunctive relief was thus granted.
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summary proceedings based on an SPC.
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Notably, the defendant neither disputed validity of the basic patent, nor that the subject-matter
of the SPC is covered by the basic patent or that the attacked embodiment is covered by the
SPC. Rather, the defendant (only) alleged that the SPC is invalid because the office wronafully
pranted re-establishment of rights (Art. 47 PatA) with respect to the time limit for filing the SPC
application under Art. 140f PatA. The FPC notes that the defendant could have appealed the
decision of reinstatement (Art. 48 ff APA in the version of 09 December 2003), together with the
decision of grant of the SPC - but failed to do so. The decision is thus formally final, and the
defendant has to live with it. The FPC further holds that the list of grounds for nullity of an SPC
as set forth in Art. 140k PatA is exhaustive. The alleged wrongful reinstatement is thus no valid
ground of nullity.
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It was undisputed that the defendant had advertised the attacked embodiment at a congress in
December 2016, and had actually sold products already in September 2016. However, the
defendant argued that there was no threat of any further infringing acts: The defendant would
stick to his affirmation to give notice to the patentee a month before commercializing the
product again (the patentee demanded for an advance notice of at least & months). The FPC
held that an advance notice of 1 month clearly is insufficient: One cannot expect injunctive
relief to be granted within a month; the advance notice (at least this short one) does not
preclude the threat of a further infringement. The FPC also confirmed the threat of an
irreparable harm, with a straight-forward reasoning. Interim injunctive relief was thus
granted.
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